T he increased responsibility, accountability, and autonomy of nurses in expanded and specialized areas have been widely recognized by nurse practice acts and the courts (Yorker, 1989) . Both the independent setting in which occupational health nurses work and the laws governing the employer/employee relationship have contributed to more occupational health nurses being involved in law suits (Creighton, 1986) .
Legal issues germane to the employer/employee relationship as it relates to the occupational health nurse are the client/nurse relationship, the employment capacity of the occupational health nurse, and any acts of negligence. The legal determination of whether a nurse/ client relationship exists between the worker and the nurse is unclear. The nurse is employed by the employer to provide employer services to the client. Conflicts of interest exist in the nature of the relationships. Commentators have raised the question: What services do occupational health nurses owe to the client? (Northrop, 1987) .
One of the critical elements in a malpractice claim for injuries arising out of the provision of health care is proof that a professional relationship exists between the client and the health care provider. This relationship establishes the duties that the practitioner owes to the client and the appropriate standard of care. Traditionally, the courts have held that no legal physician/client relationship exists in an occupational setting. Instead, a coworker relationship was determined to exist between an employee and an employer-provided physician (lOALR, 3d 1966) .
Generally, the same would be true for the occupational health nurse. The courts have held (with one exception) that no nurse/client relationship exists between the employee and employer-provided nurse. Where no nurse/client relationship is found, the injured worker's only recourse is through workers' compensation. The exception to this general rule involves an Indiana court which held that a nurse/client relationship did exist between the employee and employer-provided nurse and that the nurse could be sued for negligence (McDaniel v. Sage, 1981) .
In this case, an employee became ill and went to the infirmary for treatment by the doctor and nurse. After the doctor examined the employee, he prescribed an injection of medication and directed the nurse to give the injection. Evidence at the trial indicated that the injection was given near the elbow and not in the deltoid muscle as testified by the nurse. The employee presented uncontradicted evidence that he experienced unusual physical reactions and sustained damage to his left ulnar nerve immediately after receiving the injection.
The employee sued both the physician and nurse. The employee alleged the nurse negligently administered the injection prescribed by the physician and he further alleged that the physician was also liable based on an agency relationship. An agency relationship exists where the nurse agent is subject to the physician's control with respect to details of work. The evidence presented revealed that the physician and the nurse were individually employed by the company, that the physician's sole direction to the nurse was to administer an injection to the employee, and that the nurse administered the injection outside the presence of the physician and, thus, was not subject to the physician's control when she administered the shot. The court rejected the agency theory noticing that the nurse was an employee of the company and not the physician. The court reasoned that the nurse's liability arose from her nurse/client relationship with the employee "and not from the employer/employee relationship which the Indiana workers' compensation was designed to regulate"(Ross v. Schubert, 1979) .
The next area of legal concern to the occupational health nurse is the employment contract. In a negligence suit, the outcome of the controversy is determined by the legal relationships between the parties. This is most often defined by an employment contract.
The capacity of employment can have a decisive bearing on whether recovery can be sought against the employer or against the nurse when an injury arises out of the provision of occupational nursing care. Whether the nurse is an employee or an independent contractor and, therefore, in a dual capacity is examined . Where the occupational health nurse is an employee of a company and is sued for negligence, the injured worker is limited to the exclusive provision under the state workers' compensation act.
Under workers' compensation, provisions of the act abrogate a lawsuit by one employee against a second employee for an injury sustained through the negligence of the second employee. It is the nature of employment relationships that delineate the parameters of immunity under workers' compensation. However, the courts have held that the " fe llow employee" immunity provision may not always protect company employee health care professionals from a claim of malpractice brought by an employee of the same company. The Act lacks "any legislative design to immunize ph ysicians from medical malpractice claims or to interfere with the customary physician/patient relationship. It is our opinion that it would torture the legislature's intent to let the simple rubric of "in the same employ" insulate physicians from liability arising out of the performance of professional services"(Ross v. Schubert, 1979) .
The same is true for the occupational health nurse.
The second employment capacity of the occupational health nurse to be addressed is the independent contractor. The traditional rule concerning the liability of an employer of an independent contractor is that the employer is not liable for the negligence of the contractor if it occurred in the performance of the work which the contractor was engaged to perform (41 Am. jur. 2d, 1966) . The courts have recognized a number of exceptions. One exception is that an employer may be held liable for the conduct of a careless, reckless, or incompetent independent contractor where the employer was negligent in hiring the contractor.
The determination of whether a hired worker is an employee or an independent contractor depends on the "right to control test." The test specific to the employee capacity is whether the employer, under the oral or written contract, has the right to direct the time , the manner, the methods, and the means of the execution of the work. The test for the independent contractor capacity is whether the employer has the right to insist upon the contractor producing results according to the contract, or whether the contractor in the performance of the work contracted for is free from any control of the employer of the time, manner, and method in the performance of the work (Bexley v. Southwire Co., 1983) .
In certain cases, a person may function as an employee and as an independent contractor simultaneously (41 Am. jur. 2d, 1966 ). In McDaniel v. Sage (1981 , the court held that the nurse did not act as the doctor's agent when she administered the hypodermic injection to the employee ; and in administering the injection, the nurse acted as an independent contractor, even though she was a salaried employee of the company. Thus, the employee 's action for negligence was not barred by the "fellow-employee" rule of the Workers' Compensation Act.
The occupational health nurse is reminded to be knowledgeable about the employment capacity the courts have applied in the jurisdiction in which the occupational health nurse practices. Many nurses may perceive themselves as employees when in actuality they function as independent contractors. All nurses should be acutely aware of their own employment contract. Of particular importance are terms that indicate whether the nurse or the employer controls the "time, manner, or method" of performance. The greater the freedom of the occupational health nurse as an independent contractor, the more the law imposes liability for negligent acts.
